
Frequently Asked Questions: Immigration 
Detainers and Detainer Requests

o
What is an immigration “detainer”?

The Department of Homeland Security (DHS) has the option to issue an immigration detainer 
request when it identifies a potentially deportable individual being held by a state or local law en-
forcement agency. A detainer1 is a written request2 to the state or local law enforcement agency to 
notify DHS at least 48 hours prior to a designated individual’s release from custody and to hold the 
individual for 48 hours3 beyond the date on which he or she would have otherwise been released. 
Within this time period, DHS’s Immigration and Customs Enforcement (ICE) must decide whether 
to take custody of the individual for purposes of removal from the United States.

Who could be subject to an immigration detainers?

When an individual is booked into a local law enforcement agency’s custody, his or her informa-
tion is shared with the FBI and subsequently with ICE. If ICE has reason to believe the individual 
may be deportable, it may issue a detainer request to the local law enforcement agency. 

Are immigration detainers used only for those with criminal offenses or felonies?

No. The use of immigration detainers are neither limited to individuals who have been charged 
with a criminal offense nor are they contingent on the severity of the offense. For example, immi-
gration detainers may be issued for individuals booked into custody for a minor infraction, such as 
a traffic offense, even if the charges are subsequently dropped. There have been instances in which 
detainers have been improperly issued against U.S. citizens.4 

If an immigration detainer is issued, is ICE required to take custody of the individual?

No. ICE is not required to assume custody of an individual for whom it has issued a detainer re-
quest. If ICE does not take custody of the individual within the allotted time frame, the local law 
enforcement agency is required to release the individual. 

Are localities legally required to comply with detainers?

No. Compliance with detainer requests are voluntary and localities are not legally required to 
comply. The Administration, however, has indicated5 that it will make receipt of certain federal 
funds, such as the Edward Byrne Memorial Justice Assistance Grant, contingent on compliance 
with detainer requests. California6 and the city of Chicago7 filed lawsuits against the Department 
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https://www.reuters.com/article/us-usa-immigration-sanctuary/california-sues-trump-administration-over-sanctuary-policy-idUSKCN1AU1TI
http://thehill.com/latino/345622-chicago-files-suit-over-sanctuary-city-funding


Page 2
JUSTICE FOR
IMMIGRANTS

Copyright © 2017, United States Conference of  Catholic Bishops, Washington, DC. Todos los derechos reservados.

of Justice over the Administration’s policy. The United States District Court for the Northern Dis-
trict of Illinois recently issued a nationwide preliminary injunction that will temporarily halt the 
Administration’s implementation of the policy while the court decides whether the Administration 
is legally permitted to tie such federal funding to the new conditions.8

Why would a locality choose not to fulfill a detainer request? 

Some jurisdictions do not honor detainer requests because they feel that it will create a perception 
that local law enforcement officers are acting as agents of ICE. Such a perception could undermine 
the hard-won trust between immigrant communities and local police and decrease the willing-
ness of undocumented immigrants to report crimes. Additionally, jurisdictions may choose not 
to enforce detainers due to potential liability. In recent years, numerous individuals have brought 
lawsuits against their cities for carrying out allegedly unlawful detainer holds.9 These suits have 
included constitutional challenges, such as Fourth and Tenth Amendment claims.10 Recently, the 
Supreme Judicial Court of Massachusetts found that it was unlawful11 for law enforcement offi-
cials in their state to comply with detainer requests, as they amount to unconstitutional arrests. 

What is USCCB’s position?

The principle of subsidiarity, a tenet of Catholic Social Teaching, requires decisions to be made by 
people closest and most affected by the issues and concerns of the community. Localities should 
develop policies regarding detainers which are appropriate for their community. While the Bish-
ops and Catholic Social Teaching recognize the right of the federal government to enforce our 
immigration laws and the importance of national safety, such policies must be just and they must 
be humanely implemented. The federal government should not penalize those communities which 
have adopted community safety policies prioritizing community trust over DHS enforcement as 
solutions tailored to their communities.
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