E-Verity Program

What is E-Verify?

Under U.S. law, employers may only hire individu-
als who are permitted to legally work in the United
States — either U.S. citizens or foreign citizens who
have obtained the necessary authori-zation. E-Ver-
ify is an Internet-based system administered by the
U.S. government that allows businesses to determine
the eligibility of their employees to legally work in
the United States." To confirm employment eligibili-
ty, E-Verify compares information from an employee’s
Form 1-9, “Employment Eligibility Verification,” to
data held by U.S. Citizenship and Immigration Ser-
vices (USCIS), a branch of the Department of Home-
land Security (DHS), as well as Social Security Admin-
istration records.

Is E-Verify mandatory?

While E-Verify is currently a voluntary program for
most employers, it is mandatory for some, such as
employers with federal contracts or subcontracts
subject to the Federal Acquisition Regulation’s E-Ver-
ify clause.?

Which states mandate E-Verify?

The following states have laws mandating use of
E-Verify for:3

e All New Hires. Alabama, Arizona, Mississip-
pi, and South Carolina.

e All New Hires for Companies over a Certain
Size. Georgia (10 employees or more), Utah
(15 employees or more), and North Carolina
(25 employees or more).

e All New Hires for State Agencies, Public
Employers, and Government Contractors.
Florida, Georgia, Idaho, Indiana, Louisiana,
Missouri, Nebraska, North Carolina, Pennsyl-
vania, Tennessee, and Virginia.

e All New Hires for State Contractors. Minneso-
ta and Colorado.

In addition, certain counties or municipalities in the
states of Michigan, New York, Oregon, and Washing-
ton have mandated use of E-Verify as well.

How does the current voluntary E-Verify system
work?

Employers voluntarily participating in E-Verify follow
the process outlined below.*

e Step One. The employer registers with USCIS
and agrees to follow the E-Verify program
rules, which are delineated in a Memorandum
of Understanding (MOU) between the em-
ployer and USCIS.

e Step Two. Prior to accessing the system, the
employer submits the MOU online and com-
pletes an online tutorial and examination. The
examination covers the employer’s legal du-
ties and responsibilities to his or her employ-
ees, including the duty to inform an employee
of the results of his or her E-Verify check. The
employer must then post a notice of his or her
participation in E-Verify in a location visible to
prospective job applicants.

e Step Three. Once a new worker is hired, the
employer must record the employee’s identi-
ty information on the -9 form. The employ-
er then uses the E-Verify system to check the
information provided on the |-9 form against
information held by the Social Security Ad-
ministration and DHS.

e Step Four. E-Verify will then designate an em-
ployee as work authorized if it finds the em-
ployee’s identity information to be valid.

e Step Five. Alternatively, if the system finds the
identity information to be invalid or suspects
identity theft, the employee will be designat-
ed as a tentative non-confirmation (TNC). The
employer must notify the employee of the
TNC. The employer or employee may then



https://www.uscis.gov/sites/default/files/USCIS/Verification/E-Verify/E-Verify_Native_Documents/E-Verify%20Manuals%20and%20Guides/EVerify_User_Manual_Employer.pdf
https://object.cato.org/sites/cato.org/files/pubs/pdf/pa775_1.pdf
https://object.cato.org/sites/cato.org/files/pubs/pdf/pa775_1.pdf

engage in a process to appeal the TNC.

e Step Six. If an appeal of the TNC is not un-
dertaken within ten days, or if the appeal
confirms ineligibility for employment, E-Veri-
fy will issue a final non-confirmation (FNC). If
this occurs, the employer must immediately
terminate the worker's employment.

What are the legislative origins of E-Verify?

The 1986 Immigration Reform and Control Act
(IRCA) made it illegal to knowingly hire or continue
to employ individuals who are not eligible to work in
the United States under U.S. immigration law.> IRCA
further provided that employers must examine the
newly created |-9 form that new employees must fill
out.® The lllegal Immigration Reform and Immigrant
Responsibility Act (IRIRA) of 1996 created the Ba-
sic Pilot program that became the E-Verify system
in 2005.” The program was created to test whether
verification procedures could improve the existing
I-9 process by reducing document fraud and false
claims of U.S. citizenship, discouraging discrimina-
tion against employees, avoiding violations of civil
liberties and privacy, and minimizing the burden on
employers.® The program was initially rolled out to a
small number of users; it saw a large increase in us-
ers when the program went online from 2006-2007.°

There have been two major bills introduced in Con-
gress which would have made E-Verify mandatory.
The first was the Legal Workforce Act, introduced
by Representative Lamar Smith in 2011.7 The sec-
ond was the Border Security, Economic Opportu-
nity, and Immigration Modernization Act of 2013,
introduced by Senator Charles Schumer." Neither
bill was made law. Nonetheless, E-Verify is currently
used in a voluntary capacity by more than 600,000
employers nationally at more than 1.9 million hiring
sites.'?

Does USCCB/MRS have a position on E-Verify?

Yes. The U.S. Conference of Catholic Bishops’ Mi-
gration and Refugee Services (USCCB/MRS) be-
lieves that the overarching goals of E-Verify are mer-
itorious but that mandatory expansion of the system
should only take place as part of a larger legislative
effort on immigration reform. Additionally, should
E-Verify be included as part of comprehensive im-
migration reform, it needs to be rolled out in an
incremental fashion due to the costs of implemen-
tation and the financial and administrative burdens
on small business owners. Any expansion should
include: (1) complementary labor and employment
protections to ensure that E-Verify does not become
a tool to undermine workplace rights or take advan-

tage of workers’ vulnerabilities (2) expansion of le-
gal avenues for low-wage workers to enter the U.S.
lawfully and work in humane conditions; (3) curbing
employer efforts to misuse E-Verify; and (4) improve-
ment of the inaccuracies of the E-Verify system.

Have any Bishops publically spoken on
E-Verify?

Yes. In 2011, Archbishop Gomez issued a state-
ment on expansion of E-Verify on behalf of USCCB'’s
Committee of Migration before the House Judiciary
Subcommittee on Immigration Policy and Enforce-
ment."

What financial costs are associated with
E-Verify?

e Implementation. There are costs associ-
ated with implementation of the E-Verify
program. For example, the Border Securi-
ty, Economic Opportunity, and Immigration
Modernization Act of 2013 included $1.37
billion for initial enforcement staff, technol-
ogy, and overhead associated with E-Verify.
The bill also specifically called for the hiring
of 5,000 new DHS agents to administer the
program and to enforce compliance. This
would have amounted to more than $227
million per year in new salaries just to admin-
ister E-Verify' and roughly $2.27 billion over
a decade.”™

e Compliance. In addition to the large imple-
mentation costs, there are costs associated
with business compliance. It is estimated
that filling out the current I-9 form requires
employers to expend 13.48 million man
hours per year." Use of the E-Verify system
would require additional company resources
beyond this.

What are some policy concerns with E-Verify?

e Undocumented Immigrant Workers Can Suf-
fer Exploitation. Some employers in indus-
tries that rely on undocumented labor utilize
strategies to evade E-Verify and other work-
place verification programs. For instance,
certain employers engage in “identity mask-
ing,” the practice of providing valid docu-
ments to undocumented workers in order
to circumvent verification programs.” Im-
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plementation of mandatory E-Verify will like-

ly only intensify these practices. Additionally,
certain mandatory E-Verify proposals protect
employers at the expense of immigrant work-
ers.’® These proposals provide significant
safe harbors for employer conduct but assign
criminal penalties to unauthorized workers
for merely applying for a job. Other propos-
als turn a blind eye to employers’ undetect-
ed fraud on the system while simultaneously
failing to provide protection for an exploited
employee who reports wage theft or unsafe
work conditions. All proposals for mandatory
E-Verify should include protections for work-
ers, such as providing all those who report un-
scrupulous employers with a temporary stay
of deportation. This would ensure that work-
ers are not cast into the shadows and that
their vulnerabilities are not exploited.

E-Verify’s Inaccuracies Can Cause Americans
to be Incorrectly Disqualified from Work.
Some U.S. citizens and lawful permanent res-
idents authorized to work in the U.S. are and
will continue to be barred from work due to
false positives being returned in the E-Veri-
fy system. An estimated 0.15% of all E-Verify
queries result in a false FNC (final non-confir-
mation). While this is a small percent of cur-
rent cases, the potential nationwide impact is
sizable. On the American labor pool of rough-
ly 125 million workers, E-Verify inaccuracies
would result in 187,500 wrongly issued FNCs
to American workers each year."”

What are some policy benefits that could be
derived from E-Verify?

E-Verify Can Ensure an Eligible Workforce. As
noted above, E-Verify can ensure workforce
eligibility by determining the authenticity of
the personal information and credentials of-
fered by new hires.

E-verify Can Provide Workers and Employers
with a Transparent Process. Uniform adoption
and use of E-Verify, along with increased pro-
tections for workers and adequate public ed-
ucation on the E-Verify system, could ensure
transparency in the employment verification
process. Currently, there are numerous veri-
fication rules in place; which rule applies will
depend on the type of business operated and

the state in which the business operates. Ro-
bust public education campaigns accompa-
nying mandatory E-Verify use would help to
clarify the verification process.
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